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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     107 of 2007 

(Under Section 452/302 of the Indian 
Penal Code arising out of G.R. Case No. 
1192 of 2003) 
Committed by Smt. M.B. Sharma, 
Judicial Magistrate 1st Class, Sonitpur, 
Tezpur. 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

1. Md. Amzad Ali S/o Md. Nur Islam, 
Vill- No.1 Chitalmari, Gopsor 
P.S.- Dhekiajuli, Dist. Sonitpur 

 2. Md. Abu Kalam S/o Abdul Malek 
Vill:-Balijan Pathar,  P.S.- Dhekiajuli, 
Dist. Sonitpur 

 3. Md. Asadullah S/o Late Altab Ali,   
Vill:-Balijan Pathar,  P.S.- Dhekiajuli, 
Dist. Sonitpur 

 4. Md. Usman Gani @Usman Ali S/o 
Late Altab Ali,  Vill:-Balijan Pathar,  
P.S.- Dhekiajuli, Dist. Sonitpur 

 5. Md. Janab Ali S/o Late lez Ali   
Vill:-Latiamari,  P.S.- Dhing, Dist. 
Morigaon 

 6. Md. Innus Ali S/o Md. Abdul Gafur   
Vill:-Latiamari,  P.S.- Dhing, Dist. 
Morigaon 

Date of framing Charge :- 10/07/2008 

Date of Recording Evidence :- 27/08/2008, 06/07/2009, 17/02/2010, 
18/06/2011 & 24/02/2015 

Date of examination of accused u/s 
313 Cr.P.C 

:- 09/03/2015 

Date of Argument :- 20/05/2015 

Date of Judgment :- 04/06/2015 

Counsel for the Petitioner :- Mr. Hari Prasad Sedai 
Public prosecutor, 
Sonitpur. 

Counsel for Opposite Party :- Syed Iske Alam, Sr. Advocate, Sri S.C. 
Das,Sri Abhijit Bhuyan, Md Iqbal 
Ansari, Advocates. 
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JUDGMENT 

1.  On 27th August 2003, One Md. Furkan Ali lodged an FIR before the In-charge of 

Singri Police Out Post, inter-alia, stating that on 26/08/2003, at about 2 AM in night, the 

accused persons, namely, Md. Muslem Ali, Md. Janab Ali., Md. Amzad Ali, Md. Asad Ali, Md. 

Usman Gani and Md. Taznu Hussain entered into his house by digging the floor of his house 

and killed his father Md. Amiruddin by stabbing on his chest with “Jathi”(a weapon similar to 

javelin), it was also stated in the FIR that six more people may be with the accused persons 

named in the FIR. 

2.  On receipt of the aforementioned FIR, the In-charge of Singri Police Post, Sri 

Parmananda Kalita, made GD Entry No. 361 dated 27/08/2003 at 7.45 AM in the General 

Diary of the Police Post, took up the investigation and forwarded the FIR to the Officer-in-

Charge of Dhekiajuli Police Station. After receiving the said FIR, the Officer-In-Charge of 

Dhekiajuli Police Station, registered a case, being Dhekiajuli PS Case No. 248 of 2003 u/s 

457/302 of IPC.  The investigation was already initiated by the In-charge of Singri Police 

Post, Sri Parmananda Kalita.  During the course of the investigation, the investigating officer 

visited the place of occurrence of offence, took statement of the witnesses, drew the sketch 

map of the place of occurrence of offence, conducted the inquest and sent the dead body of 

Md. Amiruddin for post-mortem examination; he also seized a tin lamp (lamp of bogitin) 

from the place of occurrence of the crime. During investigation, statement of one witness 

namely Mustt. Phulbanu was recorded under section 164 Cr.P.C by a Judicial Magistrate First 

Class, Sonitpur. During the course of investigation six accused persons were arrested 

namely Md. Muslim Uddin, Md. Amzad Ali, Md. Abu Kalam, Md. Asadullah, Md. Usman Gani 

and Md. Taznur Hussain. Ultimately, after completion of the investigation, on 27/09/2004, 

charge sheet u/s 457/302 of the Indian Penal Code was laid against the above named 

accused persons and also two more accused persons namely Md. Janab Ali and Md. Innus 

Ali who were shown as absconder in the charge sheet. On 14/06/2007, the G.R. Case No. 

1192 of 2003, which was registered in connection with this case, was transferred to the 

Court of Judicial Magistrate First Class by ld. Chief Judicial Magistrate, Sonitpur. Out of the 

total eight accused persons, against whom the charge sheet was laid, attendance of accused 

Muslimuddin could not be procured and his case was split up from the present case on 

23/04/2007. Accused Taznur Hussain died during the pendency of the committal 

proceedings and the case against him was abated on 26/05/2006.  Against the remaining six 

accused persons the G.R. Case No. 1192 of 2003 was duly committed to this Court, after 
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observing all formalities prescribed by the Code of Criminal procedure, by Smt. M.B. 

Sharma, Judicial Magistrate First Class, Sonitpur, Tezpur.  

3.  After committal, this case was transferred to the Court of Additional Sessions Judge 

(FTC), Sonitpur for disposal .All the six accused persons appeared before Court to face trial. 

On 10/07/2008, formal Charge, u/s 302/457 IPC, was framed, in writing, by Md. M Z Haque, 

the then learned   Additional Sessions Judge, Fast Track Court, Tezpur, Sonitpur, against the 

accused persons. The Charge was read over and explained to them and, on being asked, 

they refused to plead guilty and claimed to be tried.  On 19/03/2013, this case was again 

withdrawn to the file of court of Sessions Judge from the Court of Additional Sessions Judge 

(FTC).   

4. During Trial, the prosecution side examined eight (08) Prosecution Witnesses and 

exhibited seven (07) documents, marked as Ext.1 to Ext.7. The accused persons were 

examined u/s 313 Cr.P.C. during which they denied the truthfulness of the testimony of the 

prosecution witnesses and pleaded innocence. The accused persons also declined to adduce 

any evidence in defence.  

5. The points to be determined in this case is as follows:- 

  (a) “Whether on the 26/08/2003, at about 2 AM, the accused persons 

committed murder, by intentionally causing the death, of Md, Amiruddin, in the house of 

Md. Furkan Ali, at Balijan Pathar under Dhekiajuli Police Station and thereby committed an 

offence punishable under section 302 of the Indian Penal code?” 

  (b) “Whether on the 26/08/2003, at about 2 AM, the accused persons 

committed lurking house trespass by night by entering into the house of in the house of Md. 

Furkan Ali at Balijan Pathar under Dhekiajuli Police Station in order to commit murder of Md. 

Amiruddin, and thereby committed an offence punishable under section 457 of the Indian 

Penal code?” 

6. I have gone through the entire materials on record, including the oral testimonies of 

the witnesses, exhibited documents and the statement of the accused persons recorded 

under section 313 Cr.P.C very carefully as well as heard argument advanced by Ld. Public 

Prosecutor and Ld. State Defence counsel, at length. 
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7.   Let me, now, scrutinise the evidence on record to find out as to whether the accused 

persons are guilty of committing the offences with which they are charged with. 

8. PW-1 is the Dr Dipta Kantha Bora, who conducted the post-mortem examination has 

deposed that on 28/08/2003 he was working as senior medical and health officer, Tezpur 

and on that day conducted post mortem examination of Md Amiruddin Ahmed and he found 

following :- 

External appearance: 

A male dead body was seen lying on top of post mortem table wearing a blue 

checked lungi. Eyes and mouth were half open. Rigor mortis present. 

There was a cut injury of about 2” x 1” X 1” size over right parietal region with 

involvement of bone and brain. 

There was another cut injury of about 2” x ½” X ½” size behind right ear. 

There was a cut injury over epigastrium of about 2” x 1½” x 1” size through which a 

part of liver was coming out.  

There were three abrasions of the size of about 2 cm over right shoulder, spine of 

right scapula and on medial edge of right scapula.  

Epigastrium was cut for about 2” x 1½ ” x 1”. 

Costal cartilage of 7th rib was cut on both sides and plaura underweath was also cut.   

Tranverse colone was injured, ecchymosed, mesocolon was injured and colon was 

smeared by blood. 

Pericardium was cut by the epigastrial cut injury.  

Scalp & skull cut over right parietal region. Size of the cut was about  2” x 1” X 1”. 

There was blood inside skull in temporal region.  

Membrane was cut by the injury on skull. Brain was also cut under the brain.  

Liver was cut by the cut injury over epigastrium.  

All the injuries were ante mortem in nature.  

  PW-1 opined that Amiruddin Ahmed died of the head injury that damaged the brain 

and caused intracranial haemorrhage.  

  PW-1 exhibited the Post Mortem Report as Ext.1, his signature as Ext.1 (1) and the 

signature of Joint Director of Health Services as Ext.1 (2). During cross examination PW-1 

has stated that he did not record any identification mark of the deceased. He has also stated 

that as he found “rigor mortis” on the dead body, the death might have caused within six 
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hours to 48 hours prior to his examination. He has also stated that other injuries except 

head injury are not fatal. 

 

9.   PW 2 Msstt Phulbanu, who is the wife of deceased Amiruddin, has deposed that about 6 

years ago at 2 a.m., in night, Muslimuddin, Amzad Ali, Nurzul, Janab Ali, Kalam,Tazmul 

Hussain, Asad and Usman Ali dug a tunnel in her house and Muslimuddin entered through 

that tunnel and opened the lock of the door of her house. She deposed that she was aware 

about what was happening, however, her husband who was sleeping was not aware of the 

incident. She further deposed that in the light of lamp she saw Muslimuddin stabbing her 

husband on chest with a “Jathi” (a kind of spear like Javelin) and when her husband made 

hue and cry, Innus and Nurzul grabbed him and then Usman Ali and Tajmul Hussain gave 

three blows by “dao” on the back side of head of her husband. As a result of which, the 

husband of PW 2 died on the spot. She also deposed that she had identified all the accused 

persons. She has also deposed that during investigation police and brought her to court and 

recorded her statement wherein she gave her thumb impression. 

10.   During cross-examination, PW 2 has deposed that her son Fulkan @ Fultan is 

married and he lives separately from them .she has also deposed that the names of her 

other sons are Faruk (21/22 years), Boban (19/20 years), Sultan( 17/18 years) and 

Shajahan (10 years). She has deposed that except Farooq, her other sons were there in 

their house on the day of the incident. She has also stated that she has four daughters also 

namely Farida Khatun, Sharmila, Alpana & Kalpana and on the day of incident they were in 

the house. She has also deposed that the accused dug tunnel in their Sleeping room where 

she was sleeping along with her husband and small children. She has also stated that she 

woke up after Muslim entered in her room and opened the door. She has also stated that 

she lighted the lamp about five minutes after opening of the door. She has denied the 

suggestions put to her by ld. Defence Counsel (a) that she has not stated before police that 

“she saw in the light of lamp, Muslimuddin stabbing her husband on chest with a “Jathi”,(b) 

that she has not stated before police that “when her husband made hue and cry, Innus and 

Nurzul grabbed him and then Usman Ali and Tajmul Hussain gave three blows by “dao” on 

the back side of head of her husband”. She has also stated that on the next day Furkan 

lodged the FIR. She has stated that about 3 months 2 days after the incident she was 

brought to the Court for recording her statement. She has also stated that those people who 

entered into her house did not hurt her or her children. She has also deposed that her 
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husband was arrested once in connection with a case regarding Murder of Kasem was the 

brother of Muslim (Muslimuddin). She was also put some other suggestive questions by the 

learned defence counsel which were answered in negative by her.    

11.  P.W. - 3, Furkan Ali, has deposed that Amiruddin was his father and he died about 5 

years ago. One day, in the night of Tuesday when he was in the house of his father-in-law. 

He has deposed that the wall of the house of his father-in-law and the house of his own 

father is a common wall. He further deposed that at about 2 a.m. in the night he heard the 

cry of his mother and brother that someone has killed his father. He has further deposed 

that he brought a Torch and in the light of his Torch he saw Muslim, Md. Asadullah, Amjad 

Ali, Usman Gani, Tajmul Hussain and Janab Ali coming out of their court-yard. Thereafter, 

he went to his house and saw that his father was lying dead and there were injuries on his 

chest and back side of the head. Later on, he lodged FIR, which is exhibited as Ext. 2 and 

his signature is exhibited as Ext.2 (1).          

12.   During cross-examination, PW 3 has deposed that his torch light was of three 

batteries. He has denied the suggestions put to him by ld. Defence Counsel (a) that he has 

not stated before police that “in the light of his Torch he saw Muslim, Md. Asadullah, Amjad 

Ali, Usman Gani, Tajmul Hussain and Janab Ali coming out of their court-yard”.  He has also 

denied that it told before police that “I have not seen the persons, my mother told me the 

names”. He has also stated that about one year before this incident, one Kasem, brother of 

Muslim. He has also denied that it told before police that “he doubts that because of that 

enmity his father was killed”. He was also put some other suggestive questions by the 

learned defence counsel which were answered in negative by him. 

13. PW 4, Md. Sabjul Ali, has deposed that about 5 to 6 years ago, at about 2.30 a.m. in 

night, he heard hue and cry and he went to the house of Amir Ali and saw many people 

there. He has further deposed that he saw Amiruddin lying dead with injuries on his chest 

and head. He also deposed that he saw signs of digging tunnel there.       

14.   During cross-examination, PW 4, Md. Sabjul Ali, has deposed that on the day of 

incident many neighbouring people gathered at the place of incident. He has also stated that 

his houses near the place of incident. He has also stated that the wife of Amir could not tell 

the name of any of the accused. He has also stated that as it was very dark on the night of 
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the incident it was not possible to identify any person. He has also stated that none from the 

house of the deceased to identify anybody. 

15. PW 5, Md. Taizul Islam, has deposed that about 12/10 years back Amir died. He 

heard hue and cry amongst the people that Amir was killed and he came to the place of 

occurrence where he saw the dead body lying. During cross-examination he stated that his 

houses about 1 km away from the house of the deceased and who came to the place of 

occurrence on the next day of the incident.   

16. PW 6, Md. Hasem Ali, has deposed that about 3 years ago Amir died and police came 

to the place of occurrence and conducted inquest on the dead body. He was also present 

there and he put signature on the Inquest report. Ext. 2 is the Inquest report and Ext. 2(2) 

is his signature. Police also seized one “Chaki’ ( lamp) from the place of occurrence. Ext. 3 is 

the seizure memo and Ext.3(1) is his signature. He also exhibited “Chaki” as Material Ext.1. 

During cross examination he has deposed that there was no fuel in the “Chaki’ (lamp). 

17.  P.W.- 7, Sri Paramananda Kalita, who is the Investigating Officer of this case, has 

deposed that on 27-08-2003 he was working as In-charge of Singri Police Out Post and on 

that day he received an FIR from Furkan Ali, which was sent to Dhekiajuli Police Station by 

him and a GD Entry being GDE NO. 63 dt. 27-08-2003 was entered by him. Ext. 4 is the said 

FIR, Ext. 4(1) is the signature of PW 7 and 4(2) is the endorsement along with the 

signature. PW 7 also deposed that he went to the place of occurrence and drew the sketch 

map. Ext. 5 is the sketch map and Ext. 5(1) is his signature. He has also deposed that 

Furkan identified the dead body of his father and thereafter, he conducted inquest over the 

body. Ext.2 is the Inquest report and Ext. 2(3) is his signature. He also seized one “Chaki” 

(lamp) from the place of occurrence. Ext. 3 is the seizure list and Ext. 3(2) is his signature 

and Material Ext. 1 is the “Chaki”.  He also deposed that he took the statement of witnesses 

and sent the dead body for post-mortem examination and Ext. 6 is the dead body challan 

and Ext. 6(1) is his signature.       

18.   During cross-examination, P.W.- 7, Sri Paramananda Kalita has deposed that he 

recorded the statement of, the wife of the deceased, on 27/08/2003. He has further 

deposed that Phulbanu did not stated before him that “She saw in the light of lamp that 

Muslimuddin is stabbing her husband on chest with a “Jathi” (a kind of spear like Javelin) 

and when her husband made hue and cry, Innus and Nurzul grabbed him and then Usman 
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Ali and Tajmul Hussain gave three blows by “dao” on the back side of head of her husband.” 

P.W. – 7 further deposed that Phulbanu stated before him that Muslimuddin stabbed her 

husband, on chest, with a “jathi” and about two persons also beat by lathi. He has also 

stated that he sent Phulbanu to court for recording her statement on 26/09/2003, about one 

month after the date of incident. He has stated that as Phulbanu was ill she could not be 

sent alone for recording her statement and, therefore, there was delay in recording her 

statement. He has also stated that the witness Furkan Ali has not stated before him that “he 

identified the accused persons in the light of torch light. He further stated that witness 

Furkan Ali had stated before him that he had not seen any person and his mother had told 

her the name of the accused persons. 

19. PW 8 Sri Dharmeswar Borah has deposed that on 27-09-2003 he was working as 

Bench Asstt. in the Court of Smti Rini Bharali, Judicial Magistrate, Ist class, Tezpur  and on 

that day statement of Phulbanu was taken by the Judicial Magistrate, Ist class and right 

thumb impression of Smti Phulbanu was taken by Md. Abdul Karim, LD Assistant. He 

deposed that he knows the signature of Md. Abdul Karim as well as Smti Rini Bharali, 

Judicial Magistrate, Ist class. The statement of Phulbanu recorded under Section 164 Cr.P.C 

as exhibited as Ext. 7 and the signatrue of Smti Rini Bharali as Ext. 7(1). During cross-

examination he stated that there is no mention that the thumb impression of Phulbanu was 

taken by Md. Abdul Karim. 

20.    In a trial where the accused persons are charged under section 302 of the Indian 

penal code, the prosecution side must prove following:- 

(a) That the death of a human being has actually taken place 

(b) Such death has been caused by, or in consequence of, the act 

of the accused. 

(c) Such act was done with the intention of causing death; or it 

was done with the intention of causing such bodily injury as- 

   (i)  The accused knew to be likely to cause death; or 

  (ii) was sufficient in the ordinary course of nature to 

cause death 

(d) or the accused caused death by doing an act known to him to 

be so imminently dangerous that it must in all probability cause- 

  (i)  death 

  (ii) such bodily injury as is likely to cause death 
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(e) the accused having no excuse for incurring the risk of causing 

such death or injury 

 

21.  In the instant case, almost all the witnesses have deposed that they had seen the 

dead body of late Md. Amiruddin.  Exhibit No.1, which is the post-mortem examination 

report, clearly mentions that Md. Amiruddin Ahmed died due to injuries sustained by him. 

Thus the fact of death of Md. Amiruddin Ahmed is not in dispute.  

 

22.   Now, the question is as to whether such death has been caused by, or in 

consequence of, act of the accused persons. On careful scrutiny the evidence on record, it 

appears that the wife of the deceased, Mustt Phulbanu, is the only eye witness of the crime. 

As discussed, in the foregoing paragraphs, she has deposed before the Court that he saw 

accused persons in the light of lamp, stabbing her husband and killing him. Ld. Senior 

Counsel for the accused persons has stated that there are serious contradictions between 

the statement of Mustt Phulbanu which was given before the investigating officer and the 

statement given before Court. Though, P.W.-2 Mustt Phulbanu has implicated all the accused 

person in the crime, however, the investigating officer has stated clearly that Phulbanu did 

not stated before him that “She saw in the light of lamp that Muslimuddin is stabbing her 

husband on chest with a “Jathi” (a kind of spear like Javelin) and when her husband made 

hue and cry, Innus and Nurzul grabbed him and then Usman Ali and Tajmul Hussain gave 

three blows by “dao” on the back side of head of her husband.” .He has also deposed that 

Phulbanu stated before him that Muslimuddin stabbed her husband, on chest, with a “jathi” 

and about two persons also beat by lathi. Thus, on the next day after the incident, when the 

statement of Phulbanu was recorded she implicated Muslimuddin whereas while deposing in 

the Court, after six years of the date of incident, she implicated in the accused persons too. 

This contradiction in the testimony of PW-2 has to be looked with great care.  

 

23.  The testimony of PW 4, Md. Sabjul Ali, is also very relevant in this regard. On perusal 

of the sketch map of the crime scene, which is exhibited as Ext.5, it appears that Md. Sabjul 

Ali is a neighbour of deceased and his house is situated on the southern side of the house of 

the deceased. He has deposed that he went to the crime scene of the hearing hue and cry 

from the house of Amiruddin. He has deposed that the wife of Amir could not tell the name 

of any of the accused. He has also stated that as it was very dark on the night of the 

incident it was not possible to identify any person. He has also stated that none from the 
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house of the deceased to identify anybody. Now, if P.W.-2 had identified the miscreants, it 

would have been a natural course of conduct on her part to tell the people who have 

gathered there about the names of the miscreants, however this was not done. It raises 

suspicion regarding the veracity of the testimony given by P.W.-2 implicating all the accused 

persons in this case. 

24.  Ld. Senior defence Counsel has also stated that the statement of the P.W.-2 Mustt 

Phulbanu was recorded, under section 164 Cr.P.C, after one month of the date of occurrence 

of the incident. Ld. Sr. Counsel has argued that this delay is fatal to the prosecution case as 

this delay raises suspicion that the witness (P.W.-2 Mustt Phulbanu) might have been tutored 

during this period. The clarification given by the investigating officer that Mustt Phulbanu 

was ill and therefore the delay was caused is also not substantiated as there was no entry to 

this effect in the case diary. 

 

25.   It also appears from the deposition of P.W.-2 Mustt Phulbanu that though she has 

stated that she identified the accused persons in the light of the lamp,, however, she has 

also stated that she woke up after Muslim entered in her room and opened the door and she 

lighted the lamp about five minutes after opening of the door. Learned defence Counsel has 

argued that it is unlikely that the miscreants would have allowed P.W.-2 to light the lamp in 

their presence. Considering the nature of injuries found on the dead body of deceased 

Amiruddin it appears that the miscreants who killed Amiruddin had come fully prepared to 

kill Amiruddin and it is very unlikely that there would have allowed the wife of Amiruddin to 

light the lamp in their presence. 

 

26.  It also appears from the evidence that Amiruddin had four sons and four daughters 

and except Farukh all others were present in the house on the fateful night, however, none 

of the children of Amiruddin has been examined by the prosecution as witness. It also 

appears that the wife of Amiruddin was not the sole eyewitness of the incident .P.W.-2 Mustt 

Phulbanu has very clearly stated that her children were sleeping with her; had they been 

examined, they might have thrown some light on what would happened on that fateful 

night, however, they have not been examined by the prosecution. This again, cast doubt on 

the Prosecution Story. 
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27.   As regards the testimony of PW- 3, was the first informant of this case, Ld. Defence 

Counsel has argued that he has stated before the IO that he saw none of the accused 

persons and the names were told to him by her mother. Though, PW- 3 has deposed that 

on the fateful night he was staying in his father-in-law’s house and on hearing hue and cry 

he came to his house and he brought a Torch and in the light of his Torch he saw Muslim, 

Md. Asadullah, Amjad Ali, Usman Gani, Tajmul Hussain and Janab Ali coming out of their 

court-yard. However, P.W.7 , who is the investigating officer of this case, has deposed that 

the witness Furkan Ali has not stated before him that “he identified the accused persons in 

the light of torch light”. He further stated that witness Furkan Ali had stated before him that 

he had not seen any person and his mother had told her the name of the accused persons. 

Thus in view of the contradiction between the statement given by PW- 3, Md. Furkan Ali, in 

the Court while deposing as PW-3 and before the IO during investigation, it may not be safe 

to rely on his testimony for the purpose of convicting the accused persons. 

28.  Learned Sr. Defence Counsel has cited following rulings to support his defence:- 

(a) Bimal Ch Sarkar –vs- State if Tripura (2010) 4 GLR 576 
(b) Maskandar Ali –vs – State of Assam (1995) 1 GLR 421 
(c) Yazid Ali & another –vs- State of Tripura (1996) 2 GLR  99 

 
  I have perused the aforesaid rulings, wherein, Hon’ble Gauhati High Court has held 

that if the versions of prosecution witnesses before the investigating officer and in the trial 

substantially vary on important point, same cannot be relied upon to sustain conviction u/s 

302 IPC. 

  Learned Sr. Defence Counsel also cited the ruling of Hon’ble Gauhati High Court in 

Md Usen Ali –vs- The State of Assam reported in 1995(II) GLT 397 as well as  in 

“Jainal Abedin –vs- State of Assam” reported in  (1997) 2 GLR 175 ,wherein it was 

held that inordinate delay in naming the accused persons raises suspicion as regards  the 

testimony of solitary eye witness. Learned defence Counsel has also argued that though 

conviction can be based on the testimony of solitary eye witness, however, her testimony 

should be free from any infirmity. Ld. Defence Counsel cited the ruling of Hon’ble Gauhati 

High Court in “Lalkandi & another –vs- State of Assam” reported in (1997) 1 GLR 

311 two fortify his submissions. 

 

29.   In the instant case the wife of the deceased did not named the accused persons 

before anybody who gathered at the crime scene immediately after the incident, however, 
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she disclosed the names before the IO on the next day, this conduct cannot be regarded as 

a natural conduct of the widow of a person who has been brutally murdered. Learned 

defence Counsel has cited a ruling of Hon’ble Supreme Court of India in “Shivaji Dayanu 

Patil –vs- State of Maharastra” reported in AIR 1989 SC 1762  wherein it was held in 

a similar case that where the wife of the deceased has not named the assailants to anybody 

after the incident and she has disclosed same only when her statement was recorded by the 

investigating officer and there is also discrepancy between what she has stated before 

investigating officer and deposed before the Court during trial, her conduct was regarded as 

highly unnatural and if it is not explained during trial the accused is liable to get the benefit 

of doubt. In the instant case too, there is no evidence on record that the wife of the 

deceased disclosed the names of the assailants to the people who gathered at the crime 

scene immediately after the incident. Though there may be substances against the accused 

Muslimuddin, who is not tried in this case, the testimony of P.W.2, implicating the present 

accused persons, in the crime may not be safe and under the circumstances the accused 

persons are entitled to the benefit of doubt.  

 

30.   Apart from P.W.-2 & P.W.-3 who are the first informant and eyewitness of the crime, 

no other witness for the prosecution has implicated the accused persons in this case. 

 

31.  As regards the charge under section 457 of the Indian Penal Code also what has 

been discussed in foregoing paragraphs is relevant and the identity of the present accused 

persons, being involved in this case, could not be established beyond reasonable doubt. 

 

32.  For the reasons stated above, I hereby give benefit of doubt to the all the accused 

persons facing trial in this case and acquit all of the above named six accused persons from 

charges u/s 302/457 IPC. Their bail bonds shall remain in force for a period of six months 

from the date of this judgement. 

 

33.      Though the six accused persons, who faced trial, are acquitted on benefit of doubt, 

however, the fact that the deceased Amiruddin was brutally killed is apparent from the 

evidence (especially the Evidence of Doctor) and P.W.-2 Mustt Phulbanu Begum, who is the 

widow of the deceased, is a victim in this crime. Considering the facts and circumstances of 

this case, the victim Musstt Phulbanu Begum and her minor children are entitled to get 
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compensation under the provision of Section 357 A Cr.P.C read with the Assam Victim 

Compensation Scheme, 2012. This Court hereby recommends District Legal Services 

Authority, Sonitpur, to give compensation to Musstt Phulbanu Begum and her minor children 

under the aforementioned provisions of law. In interim, this Court recommend payment of 

compensation of Rs. 50,000/- (fifty thousand only) to Musstt Phulbanu Begum. The District 

Legal Services Authority, Sonitpur, shall take necessary steps to pay the interim 

compensation to Musst Phulbanu Begum immediately as well as to decide the quantum of 

final compensation to be paid to the victim under  the provisions as stated hereinabove.      

 

34.  Let also a copy of this order be forwarded to the District Magistrate, Sonitpur, 

Tezpur u/s 365 Cr.P.C.   

35. Given under my Hand and Seal of this Court on this 4th day of June, 2015. 

 

 

(Mridul Kumar Kalita) 

SESSIONS JUDGE 
SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

 

(Mridul Kumar Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 

Dictation taken and transcribed by me:  

 

Smt. R. Hazarika,Steno     
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APPENDIX 

 
Prosecution Witness 

 
1.  Prosecution Witness No.1 :-     Dr. Dipta Kantha Bora (M.O), 
2.  Prosecution Witness No.2 :- Musstt Phulbanu Begum 
3.  Prosecution Witness No.3 :- Md. Furkan Ali @ Phultan Ali 
4.  Prosecution Witness No.4 :- Md. Sabjul Ali, 
5.  Prosecution Witness No.5 :- Md. Taijul Islam 
6.  Prosecution Witness No.6 :- Md. Hasen Ali, 
7.  Prosecution Witness No.7 :- Sri Paramananda Kalita (I.O.) 
8.  Prosecution Witness No.8 :-  

EXHIBITS 
 

1.  Exhibit No.1 :- Post Mortem report of the deceased. 

2.  Exhibit No.1(1) & 1(2)  :- Signatures of Dr. D.K. Bora. 

3.  Exhibit No.2   :- Inquest Report.  

4.  Exhibit No.2(1) :- Signature of Md. Hasem Ali 

5.  Exhibit No.3 :- Seizure list. 

6.  Exhibit No.3(1) :- Signature of Md. Hasem Ali 

7.  Exhibit No.4 :- Ejahar 

8.  Exhibit No.4(1)   :- Signature of SI Paramananda Kalita 

9.  Exhibit No.4(2) :- Signature with endorsement.   

10.  Exhibit No.5 :- Sketch map. 

11.  Exhibit No.5(1) :- Signature of SI Paramananda Kalita 

12.  Exhibit No.6 :- Deadbody challan. 

13.  Exhibit No.6(1) :- Signature of SI Paramananda Kalita 

14.  Exhibit No.7 :- 164 Cr.P.C statement of Phulbanu Begum. 

15.  Exhibit No. 7(1)  :- Signature of Judicial Magistrate. 
 

 

( M. K. Kalita ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 


